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SETTLEMENT AGREEMENT

By and through their respective counsel, plaintiffs Commonwealth of Pennsylvania, State
of California, State of Delaware, District of Columbia, State of Maine, Commonwealth of
Massachusetts, and State of North Carolina (collectively, Plaintiffs) and defendants Postmaster
General Louis DeJoy, in his official capacity, Roman Martinez IV, in his official capacity as
Chairman of the Postal Service Board of Governors, and the United States Postal Service
(collectively, Defendants) hereby agree to settle and compromise the civil action captioned
Commonwealth of Pennsylvania, et al. v. DeJoy et al., No. 20-cv-4096 (E.D.Pa) (the Action),
under the terms and conditions set forth in this Settlement Agreement (the Agreement).

WHEREAS mail-in voting is an increasingly utilized method by which many Americans
participate in democracy,

WHEREAS mail-in voting requires that voters who choose to use the mail to vote be able
to do so effectively,

WHEREAS Plaintiffs brought the Action against Defendants because, among other things,
they believed that the Postal Service was failing to implement measures necessary for the timely
and reliable delivery of Election Mail and had made changes to Postal Service late and extra trip
policies and overtime policies that undermined timely and reliable mail delivery without first
requesting an advisory opinion from the Postal Regulatory Commission,

WHEREAS Defendants deny that they failed to timely implement measures required to
ensure timely and reliable mail delivery, and to the contrary assert that they performed their role
admirably and consistent with the applicable standards,

WHEREAS the Postal Service anticipates utilizing the policies and practices reflected in
its written guidance concerning the November 2020 election—policies and practices that have
been long-standing—in the next upcoming national election for 2022, and all Parties recognize
that the details and specific policies are subject to change to meet then current circumstances,

WHEREAS the Postal Service asserts that it has not previously prohibited the use of
necessary late and extra trips or overtime, and states that it has no current plan or intention to
categorically prohibit the use of late and extra trips or overtime,

WHEREAS Plaintiffs agree that these intentions are satisfactory to resolve this Action,

And WHEREAS the Parties mutually believe that an agreed resolution of this Action is
desirable,

The Parties hereby agree as follows:

1. Asused herein, the following terms will have the following meanings:
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e FElection Mail: any item mailed to or from authorized election officials that enables
citizens to participate in the voting process—including ballots, voter registration
cards, absentee voting applications, and polling place notifications.

e General Election: the election that occurs on the Tuesday after the first Monday of
November in even-numbered years.

e National Guidance Documents: official materials issued by Postal Service
Headquarters that reflect the Postal Service’s formal nationwide Election Mail
practices and policies for prioritizing the monitoring and timely delivery of Election
Mail, which includes the collection, processing, and transportation of Election
Mail, for Primary and General Elections (as defined in this Agreement). Such
materials would include handbooks, regulations, and/or memoranda focused on
Election Mail. National Guidance Documents do not include all Postal Service
Election Mail-related documents, such as technical guidance regarding individual
sort plans or mail flow plans or internal presentations used for training purposes.

e Parties: all Plaintiffs and all Defendants in this Action.

e Primary Elections: the election or elections conducted for the purpose of selecting
nominees for the General Election, to include any runoff elections.

2. For the Primary Elections and General Elections in 2022, 2024, 2026, and 2028, the Postal
Service will issue National Guidance Documents and publicly post copies of them on its website.

a. The Postal Service retains discretion over the specific manner and method of
posting, as well as the substantive contents of any such documents posted, as further
clarified in paragraphs 3 and 10 of this Agreement.

b. The Postal Service will: (1) publicly post National Guidance Documents applicable
to Primary Elections no later than February 1 of each election year and will post
subsequently prepared National Guidance Documents within one week of
distribution to the relevant Postal Service employees; and (2) publicly post National
Guidance Documents applicable to the General Election no later than October 1 of
each election year and will post subsequently prepared National Guidance
Documents within one week of distribution to the relevant Postal Service
employees.

c¢. This Agreement will not require the Postal Service to re-issue National Guidance
Documents that are already in effect; however, if the Postal Service does not issue
any new National Guidance Documents for an election cycle because otherwise
extant National Guidance Documents are already in effect and posted online, it will
note that fact publicly on its website.

3. With respect to the National Guidance Documents issued and posted pursuant to
paragraph 2 above:
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a. For 2022, the National Guidance Documents will reflect the Postal Service’s good
faith efforts to take measures similar in content to, and consistent with, the written
guidance and extraordinary measures used in the November 2020 election. The
Parties acknowledge, however, that the Postal Service may make adjustments to
those policies and that it is premature to state with specificity what, if any, changes
may be made to the written guidance documents from the November 2020 election
for the next national election cycle. The Parties recognize that intervening
circumstances, including, but not limited to, statutory changes or regulatory
changes by the Postal Regulatory Commission, may occur that make specific
measures identified in the written guidance for November 2020 inappropriate or
less relevant or instructive in achieving the purposes of the 2020 guidance
documents.

b. For 2024, 2026, and 2028, the National Guidance Documents will reflect the Postal
Service’s good faith efforts to prioritize monitoring and timely delivery of Election
Mail, which includes the collection, processing, and transportation of Election
Mail, provided that such efforts will not be inconsistent with any relevant and then-
current statutory requirements and then-current regulations or orders of the Postal
Regulatory Commission. The Parties acknowledge, however, that it is premature at
this juncture to state with specificity what form those policies will take. The Parties
further acknowledge that there may be different treatment for ballot mail that
prioritizes it over other Election Mail.

4. a. The Postal Service will host an outreach meeting with the Plaintiffs twice during each
election cycle for the General Election in 2022, 2024, 2026, and 2028: one meeting no later than
April in each of those years and one in August or September in each of those years. The outreach
meetings are intended to be cooperative discussions in which the participating parties will have an
opportunity to ask and answer questions, and to discuss, among other things:

e Information about Election Mail performance,

e Frequently reported Election Mail issues and how they are addressed,

e Ongoing education efforts and outreach, including best practices and recommenda-
tions for use of Election Mail and Election Mail Program Kits,

e Postal Service Election Mail website content,

e Operational efforts (e.g., training, outreach, processes), and

¢ Planned policies and extraordinary measures.

The Postal Service will consider additional follow-up briefings to discuss concerns
expressed by Plaintiffs, including service performance and policy changes, if circumstances
warrant and the requests are reasonable.

b. With respect to the obligations described in paragraph 4, only the failure to hold the
meetings specified in subparagraph 4.a will be enforceable pursuant to paragraph 10 of this
Agreement. All other issues described in this paragraph 4, including the Postal Service’s deter-
mination not to hold an additional follow-up briefing, any concerns regarding the specific content
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of any information shared (or not shared) during the course of the outreach meetings, or the
procedural aspects of outreach meetings (including duration, attendance, or other matters) will not
be a basis for any motion to enforce this Agreement brought pursuant to paragraph 10. The Parties
agree to cooperate in good faith to address any such disputes.

c. At the beginning of the 2022, 2024, 2026, and 2028 election cycles (e.g., in February or
March 2022 for the 2022 election season), Plaintiffs will provide contact information to the Postal
Service Law Department for no more than 1 liaison from each Plaintiff State (which, at each
Plaintiff’s election, may include that Plaintiff’s counsel in this action) during that election season,
and the Postal Service will identify for Plaintiffs the relevant contact in the Postal Service Law
Department who will be the primary liaison during that election season. Up to three representatives
from each Plaintiff State may join each of the meetings specified in subparagraph 4.a (which, at
each Plaintiff’s election, may include that Plaintiff’s counsel in this action).

5. a. The Postal Service will provide to Plaintiffs weekly First-Class Mail and Marketing Mail
service performance scores in an Excel spreadsheet for: (i) 1 year following the execution of this
Agreement, and (ii) the 6 weeks before and 1 week following the 2024 General Election. The
spreadsheets will be the same in kind as those spreadsheets provided to Plaintiffs in 2021 and early
2022. The spreadsheet will contain service performance data at the national, region, division, area,
and district levels, and they will provide service performance scores for the preceding week. (For
example, reports on October 15, 2021, cover data through the week ending October 8, 2021.)

b. Should intervening circumstances arise, including, but not limited to, statutory or
regulatory changes that require the Postal Service to publicly report data related to service
performance that the Parties mutually agree is substantially similar to the weekly reports, that
required public reporting will suffice in lieu of providing reports directly to Plaintiffs.

6. The Parties will file this settlement as an exhibit to a Stipulation of Settlement and Proposed
Order.

a. The Stipulation will request that the court retain jurisdiction over disputes regarding
paragraphs 2, 4, and 5, above, and enter a final judgment otherwise dismissing the case
with prejudice. The Parties agree that the court will not retain jurisdiction over other
parts of this Agreement, and they agree not to bring any motion to enforce any provision
other than paragraphs 2, 4, and 5, and that those three paragraphs are subject to the
relevant limitations set out in paragraphs 4.b, 5.b, 6.b. and 10 of this Agreement.

b. The Stipulation will specify that nothing in this Agreement requires the Postal Service
to undertake any specific operational measure to prioritize monitoring and timely
delivery of Election Mail, or any specific operational measure with respect to the
treatment of Election Mail in any given year.

c. Ifthe court enters an order inconsistent with the Stipulation set out in paragraph 6.a or
6.b, this Agreement will be null and void.
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7. Plaintiffs hereby waive all claims that were brought or could have been brought based on
the issues or facts raised in the complaint or summary judgment briefing, including but not limited
to the late and extra trip policy, any overtime policy, and any policy or practice relating to the 2020
election, through the date of execution of this Agreement. This waiver of rights does not preclude
Plaintiffs from asserting future claims arising from (i) facts pertaining to Postal Service actions
taken after the date of the execution of this Agreement, and (ii) issues or facts, whether from before
or after the execution of this Agreement, that are unrelated to those referenced in the complaint or
summary judgment briefing. The Postal Service does not waive any objections to jurisdiction,
merits, or otherwise regarding any claims Plaintiffs have not waived in this paragraph.

8. The dismissal of this Action with prejudice will dissolve any pending interlocutory orders
entered in this case. Plaintiffs agree not to bring any motions for contempt, sanctions, or to enforce
any court orders with respect to any orders or conduct that occurred before the date of the
Agreement.

9. All Parties agree to bear their own fees and costs incurred in connection with this Action.

10. If Plaintiffs believe that the Postal Service has violated the terms of paragraphs 2, 4, or 5
of this Agreement, they may file a motion to enforce or for other relief based on that violation. The
Postal Service reserves all rights to oppose such a motion, including by arguing that it has not
violated the paragraph of the Agreement at issue. Before filing a motion seeking relief with respect
to a violation of the terms of paragraphs 2, 4, or 5 of this Agreement, Plaintiffs must specify in
writing to the Postal Service the alleged violation together with all evidence supporting such
alleged violation and will provide the Postal Service at least 5 business days’ notice to investigate
the allegations and, if appropriate, to cure the violation. During this time, the Parties will meet and
confer in good faith in an attempt to resolve this disagreement.

11. This Agreement has been entered into by Plaintiffs and Defendants solely for the purposes
of compromising disputed claims without protracted legal proceedings and avoiding the expense
and risk of such litigation. This Agreement is not intended as and will not be deemed an admission
by any Party of the merit or lack of merit of an opposing Party’s claims or defenses. Without
limiting the generality of the foregoing, this Agreement does not constitute, and will not be
construed as, an admission of liability or fault on the part of the Defendants or as an admission of
any contested fact alleged by Plaintiffs in connection with the Action or otherwise. The Parties do
not intend for this Agreement to be used as evidence or otherwise in any civil or administrative
action or proceeding against Defendants, except for proceedings necessary to implement or enforce
the terms hereof.

12. This Agreement contains the entire agreement between the Parties hereto and supersedes
all previous agreements, whether written or oral, between the Parties relating to the subject matter
hereof. No promise or inducement has been made except as set forth herein, and no representation
or understanding, whether written or oral, that is not expressly set forth herein will be enforced or
otherwise given any force or effect in connection herewith.

50f9



Case 2:20-cv-04096-GAM Document 190-1 Filed 05/13/22 Page 7 of 10

13. The terms of this Agreement may not be modified or amended, and no provision hereof
will be deemed waived, except by a written instrument signed by the Parties or, at their election,
by their counsel.

14. The Parties acknowledge that the preparation of this Agreement was collaborative in
nature, and so agree that any presumption or rule that an agreement is construed against its drafter
will not apply to the interpretation of this Agreement or any term or provision hereof.

15. The Parties acknowledge that the Postal Service is required to comply with various
statutory requirements, and that nothing in this Agreement will require the Postal Service to take
action that violates then-current statutory requirements or then-current requirements of regulations
or orders issued by the Postal Regulatory Commission.

16. The Parties understand and agree that this Agreement, including all the terms and
conditions of the compromise settlement herein, as well as any data or information gathered
pursuant to paragraphs 2, 4, and 5 of this Agreement, may be made public in its entirety.

17. This Agreement may be executed in two or more counterparts, each of which will be
deemed to be an original and all of which together will be deemed to be one and the same
agreement. A facsimile or other duplicate of a signature will have the same effect as a manually
executed original.

18. Upon execution of this Agreement by all Parties hereto, this Agreement will be binding
upon and inure to the benefit of the Parties and their respective heirs, personal representatives,
administrators, successors, and assigns.

19. Each signatory to this Agreement represents and warrants that he or she is fully authorized
to enter into this Agreement on behalf of the persons or entities indicated below, and has done so
freely and voluntarily, without any degree of duress or compulsion.

20. This Agreement is effective when signed by all Parties hereto.
For Plaintiffs:

JOSH SHAPIRO

Attorney General

Commonwealth of Pennsylvania

MICHAEL J. FISCHER (Pa. Bar. No. 322311)
Chief Counsel and Executive Deputy Attorney General
/s/ Aimee D. Thomson

AIMEE D. THOMSON (Pa. Bar. No. 326328)
JACOB B. BOYER (Pa. Bar. No. 324396)
Deputy Attorneys General

Office of Attorney General

1600 Arch Street, Suite 300

Philadelphia, PA 19103
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(267) 374-2787
athomson@attorneygeneral.gov
Attorneys for Plaintiff Commonwealth of Pennsylvania

ROB BONTA

Attorney General

State of California

MICHAEL L. NEWMAN

THOMAS S. PATTERSON

Senior Assistant Attorneys General
BENJAMIN M. GLICKMAN
SRIVIDYA PANCHALAM

Supervising Deputy Attorneys General
ANTHONY P. O’BRIEN*

LISA C. EHRLICH*

MARISSA MALOUFF

Deputy Attorneys General

Office of the Attorney General for the State of California
1300 I Street, 17th Floor

Sacramento, CA 95814

(916) 210-6002
Anthony.OBrien@doj.ca.gov

Attorneys for Plaintiff State of California

KATHLEEN JENNINGS

Attorney General

State of Delaware

CHRISTIAN DOUGLAS WRIGHT
Director of Impact Litigation
JILLIAN A. LAZAR

VANESSA L. KASSAB

Deputy Attorneys General
Delaware Department of Justice

820 N. French Street, 5th Floor
Wilmington, DE 19801

(302) 577-8600
Vanessa.Kassab@delaware.gov
Attorneys for Plaintiff State of Delaware

KARL A. RACINE

Attorney General

District of Columbia

KATHLEEN KONOPKA*

Deputy Attorney General, Public Advocacy Division
BRENDAN B. DOWNES*

Assistant Attorney General, Public Advocacy Division
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Office of the Attorney General for the District of Columbia
400 6th St. NW

Washington, DC 20001

(202) 724-6610

Kathleen.Konopka@dc.gov

Attorneys for Plaintiff District of Columbia

AARON M. FREY

Attorney General

State of Maine

PAUL E. SUITTER*

JASON ANTON

Assistant Attorneys General

Maine Office of the Attorney General
6 State House Station

Augusta, ME 04333-0006

(207) 626-8800
Paul.Suitter@maine.gov

Attorneys for Plaintiff State of Maine

MAURA HEALEY

Attorney General

Commonwealth of Massachusetts
DAVID C. KRAVITZ*

Deputy State Solicitor

Office of Attorney General Maura Healey
One Ashburton Place, 20th Floor

Boston, MA 02108

(617) 963-2427

david.kravitz@mass.gov

Attorneys for Plaintiff Commonwealth of Massachusetts

JOSHUA H. STEIN

Attorney General

State of North Carolina

SRIPRIYA NARASIMHAN

Deputy General Counsel

SARAH G. BOYCE*

Deputy Solicitor General

North Carolina Department of Justice
114 W. Edenton Street

Raleigh, NC 27603

(919) 716-6400
snarasimhan@ncdoj.gov

Attorneys for Plaintiff State of North Carolina
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For Defendants:

/s/ Kuntal Cholera

Kuntal V. Cholera (DC Bar No. 1031523)
Trial Attorney

U.S. Department of Justice

Civil Division, Federal Programs Branch
1100 L Street NW

Washington, DC 20005
Kuntal.cholera@usdoj.gov

Counsel for Defendants

Dated: May 13, 2022

*Appearing pro hac vice
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